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STATEMENT OF THE | SSUE

Whet her Petitioner's application for certification as a

m nority business enterprise should be granted.



PRELI M NARY STATEMENT

On July 16, 2001, Spivey Uility Construction Conpany, |nc.
(Petitioner or Spivey Uility) filed an application with the
Depart ment of Managenent Services (Department) for certification
as a mnority business enterprise (MBE). By letter dated
Cct ober 2, 2001, the Departnent infornmed Petitioner that its
application was denied. Petitioner tinely filed a petition
requesting a formal admnistrative hearing, and on January 18,
2002, the petition was referred to the D vision of
Adm ni strative Hearings (Division) and assigned to the
under si gned.

At the hearing, Petitioner offered the testinony of Ed
Blattler, C.P.A , Petitioner's accountant; Sandra Spivey,
Petitioner's president and chief executive officer; and Collette
Lazar, Petitioner's corporate secretary. M. Blattler was
accepted as an expert in accounting. Petitioner's exhibits,
nunbered P1 and P2, were admitted into evidence. Petitioner
subnmitted a copy of Spivey Uility's articles of incorporation
wWith its post-hearing submttal and requested that it be
i ncluded as part of the official record. The request is denied.
The articles of incorporation were received into evidence at the
heari ng as Respondent's Exhibit R7.

At the hearing, the Departnent offered the testinony of

Robert Crabill, Executive Director of the Construction Industry



Li censing Board (CILB), and Ll oyd Ri nggold, the Departnent
enpl oyee who reviewed Petitioner's application. The
Departnent's exhibits, nunbered RL-R7, were admtted into
evi dence.

At the conclusion of the hearing, Petitioner requested that
the record in this case be seal ed because it included copies of
the Schedule K-1 tax returns filed by Spivey Uility's owners.
The undersigned reserved ruling on that request and gave the
parties an opportunity to identify a statute or other |egal
authority which would authorize the undersigned to seal any part
of the record despite the application of the Public Records Act.
The parties did not identify any such authority, nor did the
undersigned's research. Accordingly, no part of the record of
this case will be sealed. The undersigned did, however, redact
fromthe exhibits and the parties' pre-hearing filings, the FE
nunber of the corporation, the owners' social security nunbers,
and the corporation's bank account number.! The unredacted
docunents previously posted on the Division's website were
replaced with the redacted versions.

No transcript of the hearing was ordered. The parties
agreed to file their proposed reconmended orders no | ater than
ten days after the conclusion of the hearing. The parties'

proposed recomrended orders were tinely filed and were



consi dered by the undersigned in preparing this Recomrended
O der.

FI NDI NGS OF FACT

Based upon the testinony and evi dence received at the
hearing, the followi ng findings are nade:

1. Spivey Uility is an active for-profit Florida
corporation headquartered in Odessa, Florida.

2. The conpany was forned in August 1986. Sandra Spivey
(Ms. Spivey) provided the initial capital for the conpany in
t he anpbunt of $500. Since 1986, the conpany has grown
significantly. |Its gross revenues for 2001 were over $11
mllion.

3. At the tine Spivey Uility was forned, Ms. Spivey was
a full-time school bus driver and her husband worked for another
excavati ng conpany. Between 1986 and 1991 (when she retired
from school bus driving), Ms. Spivey devoted several hours each
weekday to running Spivey Uility, and on the weekends she
worked as "grunt" (e.g., carrying conduit) for her husband on
job sites. Since 1991, Ms. Spivey has devoted all of her tine
to running Spivey Uility.

4. The conpany currently enploys 170 people, but it is
still a "famly business.” Al of the outstanding stock of

Spivey Uility is owed by Ms. Spivey and her five children.



5. Ms. Spivey is a white female. She owns 51 percent of
t he conpany's outstandi ng stock. Her daughter Collette Lazar
(Ms. Lazar) is also a white female, and she owns ten percent of
t he conpany's stock. Thus, white fenales collectively own 61
percent of the outstanding stock of Spivey Utility. These
owner shi p percentages have not changed since the stock was first
i ssued in Cctober, 1986.

6. Ms. Spivey's sons, all white nmales, own the remainder
of the stock in the foll ow ng percentages: Jim Spivey (15
percent); Steve Spivey (ten percent); Daniel Spivey (seven
percent); and Tim Spivey (seven percent). Ms. Spivey's
husband, Verlyn Spivey, does not own any of the corporation's
st ock.

7. The Schedule K-1 tax returns of Ms. Spivey, M. Lazar,
and Ms. Spivey's sons denonstrate that their shares of the
conmpany's incone is comensurate with their ownership
per cent ages.

8. Ms. Spivey is the president and chief executive
officer of Spivey Uility. She is also a nenber of the board of
di rectors.

9. Ms. Lazar is secretary of the conpany. She is also a
menber of the board of directors.

10. Spivey Uility's bylaws provide that "[t] he business

affairs of the corporation shall be managed by its board of



directors.” Bylaws at Article Ill, Section 1. Accord Section
607.0802. The bylaws further provide that the president shal
supervi se and control all of the business affairs of the
corporation "subject to the control of the directors.” Bylaws
at Article 1V, Section 5.

11. The board of directors has seven nenbers. |In addition
to Ms. Spivey and Ms. Lazar, the board consists of Ms.
Spivey's husband and her sons. Thus, five nenbers of the board
are white males and only two nenbers are white females. Five
(of seven) directors are required for a quorum of the board of
di rectors.

12. As the holder of nore than 51 percent of the conpany's
out standi ng stock, Ms. Spivey has the authority under the
byl aws to renmove any of the directors and replace themwth
persons of her choosing. See Bylaws at Article Il, Section 9
(stockholders entitled to one vote per share and directors
el ected by plurality vote); id. at Article Ill, Section 9
(directors may be renoved with cause by the board or
st ockhol ders and wi thout cause by the stockhol ders). However ,
Ms. Spivey testified at hearing that she had no intention of
removi ng her children as directors because Spivey Uility was a
"fam |y business."

13. Over the years there have been disputes anong the

board nenbers regardi ng conpany policy but, in the end,



Ms. Spivey always made the final decision. She testified that
her final decision has never been overruled by the board and
testified that she could not conceive of it ever happening. She
further testified that, if it ever cane down to it, she would
overrul e the board' s decision overruling her through her
ownership of the majority of the conpany's stock. Simlarly,
Ms. Lazar testified that Ms. Spivey nakes the final decisions,
despite what the board m ght want to do because she owns the
nost st ock.

14. Spivey Uility is in the underground excavating
business. Its articles of incorporation describe the nature of
its business as "engag[ing] in all activities relating to the
instal l ati on and mai nt enance of tel ephone cable and conduit.”
Articles of Incorporation, at Article Il.a. Simlarly,
par agraph 8 of the MBE application described the nature of the
conpany's business as "[u]nderground utilities, instal
manhol es, place conduit, pull cable, fiber optic, directional
boring, trenching & conventional boring."

15. The largest portion of Spivey Utility's business is
installing underground cable and conduit for telecomunications
conpanies and utility providers such as Verizon and Tanpa
El ectric Conpany. The conpany al so has a water and sewer
di vision which installs water and sewer lines, as well as a site

preparation division which clears |and for devel opnent. The



wat er and sewer and site preparation divisions constitute only
ten percent of the conpany's business.

16. The conpany does not install or hook up "hot" wres,
i.e., wires which are electrically charged. It only installs
enpty conduit and "cold" wres.

17. The underground excavating work conducted by Spivey
Uility does not require extensive technical training. At
hearing, it was described as "glorified ditch digging."

18. Ms. Spivey's sons supervise the field operations of
the various divisions within the conpany, and her husband
oversees the bidding and contract work done by the conpany.

Ms. Lazar provides adm nistrative support for the corporation.

19. Ms. Spivey's sons each have nore than 20 years of
experience in the underground excavation industry. Her husband
has al nost 50 years of experience in the industry.

20. Despite the del egation of supervisory authority of the
field work to her sons, Ms. Spivey remains actively involved in
t he day-to-day operations of the conpany. She is in direct
conmuni cation with her sons on a daily basis to ensure that they
have all of the equipnment and resources they need to perform
their work. They conme to her when they need additional
resources.

21. Ms. Spivey is 67 years old, but she is still cones to

the office on a daily basis. She spends nost of her tinme in the



office dealing with financial matters and overseeing work in the
shop where equi pnent is serviced and repaired. She generally
does not spend tine in the field, although she has done so when
necessary.

22. Ms. Spivey has the authority to hire and fire
enpl oyees and she has done so when necessary. She has al so
shifted enpl oyees, including her sons, fromone division of the
conpany to another to enhance the conpany's operation.

23. Ms. Spivey controls all of the financial aspects of
the corporation. Her signature is required on all contracts to
bind the corporation, including bids prepared by her husband or
sons. Neither her sons nor her husband has the authority to
bi nd the corporation. No financial decisions are made w t hout
Ms. Spivey. The conpany's CPA testified that Ms. Spivey is
the only person in the conpany that has expertise in financial
matters.

24. Ms. Spivey is the sole personal guarantor for Spivey
Uility's lines of credit, indemity agreenents, and bondi ng
l'ine.

25. Ms. Spivey and Ms. Lazar sign nearly all of the
checks witten by the corporation out of the conpany's prinmary
account with Sun Trust Bank. The authorized signatories for
that account include, in addition to Ms. Spivey and Ms. Lazar,

Ms. Spivey's sons: Steve Spivey, Daniel Spivey, Jim Spivey, and



Tim Spivey. Only one signature is required on that account; no
countersignature is required. The purpose of the sons being
signatories on the account was for convenience in the event

Ms. Spivey or Ms. Lazar was unavail abl e.

26. Although there is no formal limtation with the bank
on the authority of Ms. Spivey's sons to wite checks in any
amount, the evidence shows that the sons "know better” than to
wite checks for amounts in excess of $1,000 or so.

27. It was apparent fromher testinony that Ms. Spivey
has a keen understandi ng of the business operations of the
conpany. Although she does not, and has never, perforned the
excavating work done by the conpany, she has been in the field
to watch the work. She was able to explain and distinguish
bet ween the various types of excavating done by the conpany
(e.g., jack and bore, directional boring, etc.) as well as the
process and purpose of de-watering soil. She was also able to
expl ain and di scuss changes in the industry, including the need
for specialized equipnent and increased liability insurance when
| aying fiber optic cable.

28. Ms. Spivey's testinony al so denonstrated her
under st andi ng of the conpany's operations. She is intimately
famliar with the various divisions of the conpany and the
services they performand the clients they serve. Simlarly,

she denonstrated her famliarity wth equi pnent and inventory of
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t he conmpany, such as the type, nunber, and cost of trucks,
backhoes, and boring equi pnent owned by the conpany.

29. Ms. Spivey gained her know edge of the excavating
busi ness from her husband who has been in the business for
al nost 50 years. As noted above, in the early years of the
conpany, Ms. Spivey often acconpani ed her husband on the job-
site and assisted himas a "grunt” on the job.

30. Spivey Uility has a certificate of authority fromthe
CILB. The certificate is not a license to performwork. It
only allows the conpany to do business if it has a qualifier.

31. Spivey Uility has two qualifiers, Robert King in the
areas of underground excavating and pol |l utant storage and Robert
Burns in electrical. Neither of those individuals is a nmenber
of the Spivey fam |y nor are they owners, officers, or directors
of Spivey Uility.

32. Spivey Uility obtained the certificate of authority
when its water and sewer division was fornmed three years ago.
Prior to that, Spivey Uility did not hold any state |icenses or
certificates.

33. Neither Ms. Spivey nor Ms. Lazar is registered or
certified as a contractor by the CILB. Ms. Spivey does have a
commercial driver's |icense which authorizes her to drive
vehi cl es, which weigh up to 26,000 pounds, including sonme of the

conpany's dunp trucks.
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34. The Departnent did not performan on-site
investigation of Spivey Uility in connection with its review of
the conpany's MBE application. The Departnent's decision to
deny the application was based solely on the information
presented by Spivey Uility with its application and the
suppl enental information it provided on August 2, 2001, pursuant
to the Departnent's request.

35. The résunes included with Spivey Uility's MBE
application and the suppl enental job descriptions provided in
t he August 2, 2001, letter are not conprehensive and do not
fully reflect Ms. Spivey's understanding of or control over the
managenent and daily operations of the conpany.

CONCLUSI ONS OF LAW

36. The Division has jurisdiction over the parties to and
subject matter of this proceedi ng pursuant to Sections 120. 569,
120.57(1), and 120.60, Florida Statutes. (Al references to
Sections are to the Florida Statutes. All references to Rules
are to the Florida Adm nistrative Code.)

37. The Departnent's initial decision to deny Spivey
Uility's MBE application was based on Rul e 38A-20.005(2)(b),
(3)(a), (3)(b), and (3)(d)4. Petitioner has the burden of proof
in this de novo proceedi ng’> to denpnstrate by a preponderance of
the evidence that it satisfied each of those requirements. See

Dept. of Banking & Finance v. Osborne Stern & Co., 670 So. 2d
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932, 934 (Fla. 1996); Dept. of Transportation v. J.WC. Co., 396

So. 2d 778, 788-90 (Fla. 1st DCA 1981).

38. As nore fully discussed bel ow, the undersigned
concludes that Petitioner nmet its burden of proof.

39. At the outset, it should be noted that an on-site
investigation is not required under current |aw. The
requirement for an on-site investigation was elimnated in 2000
when the foll ow ng | anguage was del eted from Secti on 287.0943:

The certification procedures should include,
at a mininmum an onsite visit to inspect
busi ness operations and verify statenents

i ncluded in the application, unless
verification can be acconplished by other
nmet hods of adequate verification or
assessnent of ownership and control.

See Chapter 2000-286, Laws of Florida, at Section 2.
40. Section 288.703(2) defines "mnority business
enterprise"” for purposes of MBE certification as:

any snmall business concern . . . which is
organi zed to engage in commerci al
transactions, which is domciled in Florida,
and which is at |east 51-percent-owned by
mnority persons who are nmenbers of an
insular group that is of a particular
racial, ethnic, or gender makeup or nati onal
origin, which has been subjected
historically to disparate treatnent due to
identification in and with that group
resulting in an underrepresentati on of
comerci al enterprises under the group's
control, and whose nanagenent and daily
operations are controlled by such persons.

13



41. There is no dispute in this case that Spivey UWility
is a small business concern, that it is organized to engage in
commercial transactions, and that it is domciled in Florida.

42. Initially, the Departnment took the position that
Spivey Uility failed to denonstrate that is at |east 51 percent
owned by minority persons pursuant to Rule 38A- 20.005(2)(b).
That rule requires the applicant to denonstrate that the
mnority owners' share of the conpany's incone is comrensurate
with their ownership interests. The Departnent stipulated at
the outset of the hearing that, based upon additiona
i nformati on obtained during discovery, it was now satisfied that
Petitioner net the requirenments of Rule 38A-20.005(2)(b).
Despite the stipulation, Petitioner presented evidence at the
hearing in the formof the Schedule K-1 tax returns for Spivey
Uility's owers and the testinony of the conpany's CPA which
showed that the mnority owners' share of the conpany's incone
is commensurate with their percentages of ownership in the
busi ness. Based upon the stipulation and the evidence presented
at the hearing, it is concluded that Petitioner satisfies the
requi renments of Rule 38A 20.005(2)(b).

43. Thus, the only remaining dispute in this proceeding is
whet her the managenent and daily operation of Spivey Uility is
controlled by mnority persons. The criteria for determning

whet her the mnority owners control the managenent and daily
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operations of the conpany are set forth in Rule 38A-20.005(3)
whi ch i npl enents Sections 288. 703 and 287.0943. The specific
provisions of the rule still at issue in this proceeding are
par agraphs (3)(a), (3)(b), and (3)(d)4. Each will be discussed
in turn.

Rul e 38A-20. 005(3) (&)

44, Rul e 38A 20.005(3)(a) provides:

The discretion of the mnority owners shal
not be subject to any formal or infornal
restrictions (including, but not limted to,
by-1 aw provisions, purchase agreenents,

enpl oynent agreenents, partnership
agreenents, trust agreenments or voting
rights, whether cunulative or otherw se),
whi ch woul d vary or usurp nanageri al

di scretion customary in the industry.
(enphasi s supplied).

45. The Departnent contends that Spivey Uility's byl aws
restrict the mnority owners' control of the conpany because the
byl aws vest managenent of the conpany in the board of directors
and five of the seven board nenbers are non-mnorities.

46. In light of the bylaw provisions quoted in paragraph
10, the Departnent's position is not entirely without nerit.
| ndeed, several of the prior adm nistrative decisions attached
to the Departnent's proposed recommended order support its

position. See Tel e-Net Conmuni cations, Inc. v. Dept. of

Managenent Servi ces, DOAH Case No. 00-2488 (Cct. 25, 2000);

Buel | & Conpany, Inc. v. Dept. of Labor & Enpl oynent Security,
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DOAH Case No. 99-0645 (Aug. 11, 1999); Locker Service, Inc. v.

Dept. of Labor & Enploynent Security, Case No. 99-3063 (Mar. 27,

2000) .

47. Those prior orders are distinguishable because the
byl aw provi sions in those cases were not determ native, and the
evidence of the mnority owners' control in this case is nmuch
nmore conpelling than the circunstances of those cases.

48. For exanple, in both Buell and Tele Net, the mnority
owners' share of the conpany's inconme was not commensurate with
t heir ownership percentage. Moreover, in Buell, the byl aws
required witten consent of the board of directors before the
corporation could take action; there was no di scussion of the
authority of the corporate officers to act on behalf of the
corporation. In Tele Net, the president of the conpany was the
non-mnority owner and the mnority owner perfornmed only the
basi ¢ adm ni strative functions for the conpany. In Locker
Services, there is no discussion regarding the extent of the
mnority owner's participation in the managenent of the conpany
and the non-mnority owner was the personal indemitor for the
corporation's bonding line. By contrast, in this case, the
wei ght of the evidence establishes that Ms. Spivey has devoted
all of her time to running Spivey Uility since 1991 and, as
presi dent and chief executive officer of the conpany, she has

full authority to act on behalf of the conpany.
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49. Under the facts of this case, the Departnent's focus
on the byl aws overl ooks two inportant considerations. First,
the corporation's officers, nanely its president, run the day-
t o-day operations, not the board of directors. Second, the
board of directors can be changed at will by a majority of the
stockhol ders and, in this case, Ms. Spivey constitutes a
majority of the stockholders. On these two points, the
undersi gned finds persuasive the followi ng analysis from Center

Ofice Products, Inc. v. Dept. of General Services, DOAH Case

No. 88-1991 (Rec. Order dated Feb. 21, 1989):

Respondent's salient contention is that by-

| aw provisions require the Board of
Directors to be made up of three persons,
with the majority vote of that board being
required to effect corporate decisions and
that, given that Ms. Forbess is only one of
three votes on the Board of Directors, she
cannot really control the operation of the
busi ness. This position overlooks a very

i mportant consideration, which is that the
daily activities of the corporation, (and
any corporation) are run by the president or
chi ef executive officer, whichis Ms.
Forbess in this case. Secondly, the
Respondent's position overl ooks the fact
that the Board of Directors can be changed,
that is, the Directors can be renoved by
vote of the mpjority of shareholders. It is
undi sputed that Ms. Forbess owns the

maj ority of the corporation's stock, with
full voting power. She can convene a
neeting of the board of directors on her own
nmotion as president of the conpany. Even
if, as Respondent points out, sufficient
stock was transferred to Ms. Forbess in the
recent past in order to give her 51 per cent
majority interest nerely for the purpose of

17



appl ying for the subject certification, the
fact remains that indeed she actually holds
the majority of outstanding stock and
therefore the mpgjority of voting power on
the board of directors. It is not inportant
that she has not historically exercised that
power to alter the board. The point is that
she has authority to do so, and that
authority carries with it the nost inportant
el ement and indicator of control of the
operati on and ownership of this business.

By controlling the majority of the

out st andi ng shares of the corporation, Ms.
For bess can renove and repl ace the nenbers
of the board at will and replace themwth
directors who will vote in accordance with
her wi shes. Thus, notw t hstandi ng her
position as a chief executive officer and
presi dent of the Petitioner corporation,
with all the attendants authority to control
t he operations of the business, she can

i ndependent of that ability, exercise
controlling authority over the board of
directors. Recognition of this power of a
maj ority stockhol der has been consi dered
pivotal in the case of Aguiar Defense v.
Departnent of General Services, DOAH 87-5552
(June 20, 1988); Final Order entered June
29, 1988, a case involving mnority business
certification very simlar to this one.

I d. at Paragraph 29.

50. The Departnent's position that the bylaws are
di spositive also overlooks the reality that Spivey Uility is a
closely-held fam |y corporation. It only has six stockhol ders
all of whom are nenbers of the board of directors and all of
whom are involved in sone aspect of the operation of the
busi ness. Florida | aw recogni zes that such corporations do not

act with as nuch formality as |arger corporations. As the court
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expl ained in Etheredge v. Barrow, 102 So. 2d 660 (Fla. 2nd DCA

1958) :
The doctrine of permtting closed
corporations to act informally is recognized
as an exception to the general rule that
directors nust act as a board at duly
convened neeting. In fact it is well known
t hat corporations which include only a few
st ockhol ders do not often act with as much
formality as larger conpanies. This is
especially so where the nenbers of the
board, actually and directly, personally
conduct the busi ness.

Id. at 663 (citation omtted). d Cf. Section 607.0732

(aut hori zing closely-held corporation to nodify its governance
structure through a sharehol ders' agreenent).

51. It is apparent fromthe testinony at hearing that the
conpany's business is not conducted through formal board
nmeetings; instead, it is conducted by Ms. Spivey independently
or after informal consultation and discussion with the other
nmenbers of the board. Based on Etheredge, the actual manner in
which Spivey Utility operates should be given nore weight than
the manner in which the bylaws say that it should or could
oper at e.

52. In this regard, Ms. Spivey testified that the board
menbers have never tried to overrule her decision and that she
coul d never conceive of it happening. Simlarly, M. Lazar

testified that it is well -establi shed and understood that "nom

[ M's. Spivey] makes the decisions" for the conpany. Ms. Spivey
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testified that if it ever cane down to it, she would "overrul e"
t he board since she "is the nonma and the main owner." There
was no testinony to the contrary. Thus, even though under the
byl aws Ms. Spivey is technically entitled to only one (of
seven) votes on the board, it is apparent fromthe testinony
that in practice her decisions are given considerable, if not
absol ute deference as a result of her 51 percent ownership of
t he conpany.

53. Through the evidence at hearing, Petitioner has
denonstrated that the bylaws do not in fact restrict Ms.
Spivey's control over the operation of the conpany. Indeed, as

was the case in Center Ofice Products, supra, other provisions

of the bylaws confirm Ms. Spivey's authority, as the hol der of
51 percent of the conpany's outstanding stock, to renove
directors with or wthout cause. See Finding of Fact 12. And
see Section 607.0808. Even though Ms. Spivey testified that
she has no intention of renoving any of her children fromthe
board, the bylaws clearly give her the authority to do so.

54. Accordingly, Petitioner satisfies the requirenents of
Rul e 38A 20.005(3)(a).

Rul e 38A-20. 005(3) (b)

55. Rule 38A 20.005(3)(b) provides:

| f the applicant business is a corporation
and the business affairs of the corporation
are managed under the direction of a board
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of directors as provided by the articles of
i ncorporation or bylaws of the corporation
or Section 607.0824, Florida Statutes, the
articles of incorporation or bylaws nust
explicitly clarify the nunber of the board
of directors for establishing a quorum or
it will be deened by this office that a
guorum of the board of directors consists of
a mpjority of the nunber of directors
presented by the articles of incorporation
or the byl aws.

56. Rule 38A-20.005 (3)(b) does not provide an independent
basis to deny an MBE application. It sinply establishes a
presunption to assist the Departnment in determ ning whether the
mnority owner(s) have the votes necessary to control the board
of directors in all circunstances.

57. The presunption is not inplicated in this case because
Spivey Uility's bylaws expressly provide the nunber of board
menbers (i.e., five) that are necessary to establish a quorum
See Bylaws, at Article Ill, Section 6. In any event, as
di scussed above in connection with Rule 38A-20.005(3)(a), the
wei ght of the evidence establishes that Ms. Spivey controls the
managenent and daily operation of the conpany despite a majority

of non-mnorities on the board of directors.

Rul e 38A- 20. 005( 3) (d) 4.

58. Rule 38A 20.005(3)(d)4. provides:

The mnority owners shall have nmanageri al
capability, know edge, training, education
and experience required to nmake deci sions
regardi ng the operations of the business.
In determ ning the applicant business
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eligibility, the Ofice will reviewthe
prior enploynment and educati onal backgrounds
of the mnority owners, the professiona
skills, training and/or |icenses required
for the given industry, the previous and

exi sting managerial relationship between and
anong all owners, especially those who are
famlially related, and the tim ng and

pur pose of nmanagenent changes. |f the
mnority owners have del egat ed nmanagenent
and technical responsibility to others, the
m nority owners must substantiate that they
have caused the direction of the nmanagenent
and the technical responsibilities of the
busi ness. Wen the applicant busi ness

provi des services which require that the
busi ness and/or its professional qualifier
be licensed, the mnority ower shall hold
the requisite |icense issued by the State of
Florida or local licensing entity. The
mnority |icense holder need not be the
control ling owner of the business, but nust
hol d an ownership interest. (enphasis
supplied).

59. The Departnent contends that Spivey Utility fails to
nmeet the requirenents in Rule 38A-20.005(3)(d)4., and
particularly the underlined | anguage, because the conpany's
busi ness constitutes underground utility and excavati on
contracting which requires a license fromthe State and neither
of the conmpany's mnority owners (i.e., Ms. Spivey or
Ms. Lazar) is certified or registered as a contractor in that
field. In response, Petitioner argues that the bulk of the
busi ness conducted by Spivey Uility does not require a |license

fromthe State.
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60. The undersigned agrees with the Department that all of
Spivey Uility's activities require a license fromthe State.
However, the undersigned agrees with Petitioner that control can
be denonstrated by the mnority owner though Iicensure or
expertise, notw thstandi ng the underlined | anguage in Rul e 38A
20. 005(3) (d) 4.

Li censure Requi r enent

61. Petitioner contends that the installation of enpty
conduit and "cold" wires, which constitutes approximately 90
percent of its business, does not require a license fromthe
State. The Departnment (supported by the testinony of the
Executive Director of the CILB) argues that those services fal
Wi thin the definition of underground utility and excavation
contracting which is regulated by the State.

62. The definition of "underground utility and excavati on
contractor” in Section 489.105(3)(n) includes three sentences;
however, only the first two are pertinent here.® The first
sentence linmts the scope of services which underground utility
and excavation contractors to:

construction, installation, and repair

of main sanitary sewer collection systens,
mai n water distribution systens, storm sewer
coll ection systens, and the continuation of

utility lines fromthe main systens to
[ specified points of term nation].
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63. The second sentence expands the scope of services
described in the first sentence to also include the installation
of :

enpty underground conduits in rights-of-way,
easenents, platted rights-of-way in new site
devel opnent, and sl eeves for parking | ot
crossings no snmaller than 2 inches in

di aneter, provided that each conduit system
installed is designed by a licensed

pr of essi onal engi neer or an authori zed

enpl oyee of a nunicipality, county, or
public utility and that the installation of
any such conduit does not include
installation of any conductor w ring or
connection to an energi zed el ectri cal
system

64. Thus, there are two distinct types of services which
constitute underground utility and excavation contracting: (1)
installation, etc., of water and sewer lines and (2)
installation of enpty underground conduit which does not involve
"hot" w res.

65. Performance of either of these types of services
requires certification fromor registration with the CILB. See
Section 489.113(1) (certification is required if the services
will be performed on a statew de basis; registration is required
if the services will be perforned on a | ess than statew de
basis). A person who is not certified or registered may not

perform contracti ng work except under the supervision of a

person who is certified or registered. See Section 489.113(2).
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66. The business conducted by Spivey Utility was descri bed
on its application for MBE certification as foll ows:
"underground utilities, install manhol es, place conduit, pul
cable, fiber optic, directional boring, trenching and
conventional boring." These services, as further expl ai ned
t hrough the testinony at hearing, clearly fall within the second
sentence of Section 489.105(3)(n). The fact that Spivey Uility
only installs enpty conduit and "cold" |ines does not exenpt it
fromthe definition in Section 489.105(3)(n). Indeed, the
second sentence of the definition specifically provides that the
installation of "cold" lines is a service which underground
utility and excavation contractors can perform by contrast, it
appears that only electrical contractors can install "hot"
lines. See Section 489.505(12).

67. Spivey Uility argues that Section 489.503(14)(a) and
(14) (b) exenpt its business activities from State regul ation.
Those statutory provisions provide exenptions for:

(a) The installation of, repair of,
alteration of, addition to, or design of
el ectrical wiring, fixtures, appliances,
t hernostats, apparatus, raceways, and
conduit, or any part thereof, when those
itens are for the purpose of transmtting
data, voice comuni cations, or conmands as
part of a cable television, comunity
antenna television, or radio distribution
system The scope of this exenption is
limted to electrical circuits and equi pnent

governed by the applicable provisions of
Articles 725 (Classes 2 and 3 circuits
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68.

only), 770, 800, 810, and 820 of the
Nati onal El ectrical Code, current edition,
or 47 C.F.R part 68.

(b) The installation of, repair of,
alteration of, addition to, or design of
el ectrical wiring, fixtures, appliances,
t her nostats, apparatus, raceways, and
conduit, or any part thereof, when those
itens are for the purpose of transmtting
data, voice comuni cations, or conmands as
part of a system of tel ecommuni cations,
i ncl udi ng conputers, telephone custoner
prem ses equi pnent, or premses wiring. The
scope of this exenptionis limted to
el ectrical circuits and equi pnent gover ned
by the applicable provisions of Articles 725
(Classes 2 and 3 circuits only), 770, 800,
810, and 820 of the National Electrical
Code, current edition, or 47 C.F. R part 68.
A conpany certified under chapter 364 is not
subj ect to any | ocal ordinance that requires
a permt for work performed by its enpl oyees
related to | ow voltage el ectrical work,
including related technical codes and
regul ations. The exenption in this
par agraph shall apply only if such work is
requested by the conpany's custoner, is
required in order to conpl ete phone service,
is incidental to provision of
t el econmruni cati on service as required by
chapter 364, and is not the subject of a
conpetitive bid. The definition of
"enpl oyee" established in subsection (1)
applies to this exenption and does not
i ncl ude subcontractors.

Section 489.503 is included in Part Il of Chapter 489

which relates to electrical and al arm system contractors. The

exenptions in Section 489.503 apply only to Part Il of Chapter

489, and not to Part | of the chapter which regul ates

construction contracting. See Section 489.503 which begins
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"[t]his part does not apply to: (enphasi s supplied).

Accordingly, the fact that Section 489.503(14)(a) and (14)(b)
ggyf exenpt Spivey Utility fromregul ati on under Part |1 of
Chapter 489, it remains subject to regulation under Part | of
Chapt er 489 when engaged in underground utility and excavation
contracting.

69. Accordingly, the services perfornmed by Spivey Uility
constitute underground utility and excavation contracting for
which a State license (i.e., certification or registration) is
required.

Li censure "or" Denonstrated Expertise

70. Having determ ned that Spivey Uility's business
constitutes underground utility and excavation contracting for
which a license is required, the next issue is whether the
conpany's MBE application nmust be deni ed because neither of the
conpany's minority owners is a certified or registered
underground utility and excavation contractor. The Departnent
contends that Rul e 38A-20.005(3)(d)4., and nore particularly the
| anguage in that rule underlined above, requires it to deny
Spivey Uility's application. In response, Petitioner argues
that the Rule conflicts with its inplenenting statute, Section
287.0943(1)(e)1., which allows control to be shown by

"denonstrated expertise or licensure.”
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the Rul e becane effective on Septenber 11, 1996,

71.

The history note for Rule 38A 20.005 indicates that

and t hat

it has

not been anended since that date. Section 287.0943, the | aw

i npl emented by Rul e 38A-20.005, was substantially anmended in

2000.

See Chapter 2000-286, Laws of Florida, at Section 2

(effective July 1, 2000).

read:

72.

73.

Section 287.0943(1)(e)l., Florida Statutes (1999),

In assessing the status of ownership and
control, certification criteria shall, at a
m ni rum i ncl ude:

1. Link ownership by a mnority person
as defined in s. 288.703(3), or as dictated
by the | egal obligations of a certifying
organi zation, to day-to-day control and
financial risk by the qualifying mnority
owner, and to licensure of a mnority owner
in any trade or profession that the mnority
busi ness enterprise will offer to the state
when certified; however, the mnority
I i censehol der need not be the controlling
owner of the enterprise, but nmust hold an
ownership interest. Mnority business
enterprises presently certified in the state
will not be subject to the licensure
requirenent until 5 years after the
effective date of this act.

Thi s | anguage was noved to Section 287.0943(2)(e)1l. by

Chapter 2000-286, Laws of Florida, and was anended as foll ows:

In assessing the status of ownership and
control, certification criteria shall, at a
m ni rum i ncl ude:

1. Link ownership by a mnority person
as defined in s. 288.703(3), or as dictated
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by the |l egal obligations of a certifying
organi zation, to day-to-day control and
financial risk by the qualifying mnority
owner, and to denonstrated expertise or
licensure Hecensure of a mnority owner in
any trade or profession that the mnority
busi ness enterprise will offer to the state
when certi fi edi—however—the—mnRor-ty

L hold I I I DL
owner—of the enterprise—but—rnusthold-an
ownershi-p—interest. Mnority business
enterprises presently certified in the state
will not be subject to the licensure
requirement until 5 years after the
effective date of this act. Businesses nust
conply with all state |icensing requirenents
prior to becomng certified as a mnority
busi ness enterpri se.

74. The 2000 anendnents call into question the validity of
that portion of Rule 38A- 20.005(3)(d)4. relied on by the
Departnent which requires the mnority ower to be |icensed.
| ndeed, the | anguage of the 1999 statute, which was changed by
the Legislature, was virtually identical to the |anguage in the
Rul e.

75. The staff analysis for the bill which becane Chapter
2000- 286 supports the conclusion that the amendnments were
intended to allow the mnority owner to denonstrate control by
either licensure or expertise. The staff analysis states:

Wth regard to the assessing the status of
ownership and control, this bill changes
licensure of a mnority owner in his or her
trade or profession, to denonstrated
expertise in such trade. It requires

busi nesses to conply with all state

licensing requirenments prior to becomng a
certified mnority business enterprise.

29



Anal ysis of House Bill 2127, House Committee on Genera
Government Appropriations, at 7, 8 (Apr. 26, 2000) (underlining
original)(available at <http://ww.leg.state.fl.us/

dat a/ sessi on/ 2000/ House/ bill s/ anal ysi s/ pdf/ HB2127A. GG pdf >).

76. Simlarly the staff analysis of the conpanion bil
expl ai ned:

Under current |aw, a MBE owner nust be
licensed in the trade or profession that the
MBE will offer to the state; however, under
the bill the owner need only conply with any
state licensing requirenents, and need only
have denonstrated expertise in the trade or
profession to be offered to the state.
Anal ysis of Senate Bill 2618, Senate Conmmittee on Governnent al
Qperations, at 6 (Apr. 26, 2000) (available at <http://
www. | eg. state. fl.us/datal/session/ 2000/ Senate/bills/
anal ysi s/ pdf / SB2618. go. pdf >) .

77. Thus, after the 2000 amendnents, a business is
eligible for MBE certification if it conplies with all state
licensing requirenments and if its mnority owner is either
licensed in the trade or profession for which the business seeks
certification or has denonstrated expertise in that trade or
profession. Stated another way, under the statute, |icensure of
the mnority owner is now an alternative, not a requirenent.

Under the rule, however, licensure of the mnority is a

requirenent.
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78. It is axiomatic that where a statute and rule are in

conflict, the statute controls. See Wllette v. Air Products,

700 So. 2d 397, 401 (Fla. 1st DCA 1997) and cases cited therein.
This principle applies even where the rule has not been

adm ni stratively challenged. [1d. at 399 (expressly rejecting

t he proposition that the rule nust be foll owed despite the
statutory change sinply because the rul e has not been chal |l enged
or invalidated pursuant to Section 120.56). |Indeed, the
principle is particularly applicable where, as here, the rule is
based upon a statute which has subsequently been changed by the

Legislature. See, e.g., Florida Minicipal Power Agency v. Dept.

of Revenue, 764 So. 2d 914 (Fla. 1st DCA 2000) (directing agency

to anend a rule that was adopted under prior version of statute,
but which is in conflict with the present version of the
statute), approved 789 So. 2d 320 (Fla. 2001). Accordingly,
notw t hstandi ng the contrary | anguage in Rul e 38A
20.005(3)(d)4., a business may be certified as an MBE even if it
provi des services for which a State license is required and its
mnority owner(s) do not hold the Iicense, so long as (1) the
mnority owner(s) has denonstrated expertise in the trade or
prof ession, and (2) the business has conplied with all state
icensing requirenments. See Section 287.0943(2)(e) 1.

79. As to the first requirenent, the evidence shows that

M's. Spivey has the managerial capability, know edge, and
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experience to make decisions regarding the operation of the
conpany. Although she has no formal training in underground
excavation, none is required; as described at hearing, it is
"glorified ditch digging." Ms. Spivey has gained the requisite
know edge and experience in the industry during her 15 years of
running Spivey Utility on a day-to-day basis.

80. Rule 38A-20.005(3)(d) creates a presunption that the
mnority owers will not be considered to be controlling the
busi ness where it is a fam|ly-operated business with duties
shared between minority and non-mnority owners al ong
operational lines. The presunption is not conclusive. It may
be overconme by evidence showi ng that the distribution of duties
i s based upon del egations made by the mnority owner, rather
than the mnority owner's | ack of know edge or capability to
i ndependent|ly make deci sions. The evidence in this case is
sufficient to overcone the presunption in the Rule.

81. Ms. Spivey has run Spivey Uility since its inception
in 1986 and her involvenent in the conpany since that tine has
been significant. Even though her sons supervise the conpany's
operations in the field, the evidence denonstrates that Ms.

Spi vey has sufficient know edge of the industry and an ability
to i ndependently nake deci sions regardi ng the managenent and
day-to-day operation of the conpany. See Rule 38A-20.005(3)(d)

(second and third sentences). |Indeed, the evidence shows that
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Ms. Spivey maintains real and substantial control over the
conpany's operations, despite the delegation of authority to her
sons. For exanple, she has shifted the duties del egated to her
sons on occasion to enhance the conpany's operation.

82. The evidence shows that Ms. Spivey has "dom nant
responsibility for the managenent and daily operations of the
busi ness” in all other respects as well. She is know edgeabl e
about the equi pnent used in the industry and she controls its
purchase. See Rule 38A-20.005(3)(d)1. She has the capability
to eval uate enpl oyees' performance and she controls the hiring
and firing of enployees. See Rule 38A-20.005(3)(d)2.

83. She controls the financial affairs of the business and
is the sole personal guarantor of the conpany's various debts.
See Rul e 38A-20.005(3)(d)3. Contrary to the Departnent's
argunent, the ability of non-minority owners to sign corporate
checks is not dispositive under Rul e 38A-20.005(3)(d)3. It is
only a factor which is "considered"” in evaluating the mnority
owner's control of the financial affairs of the conpany. Even
t hough Ms. Spivey's sons are |listed as authorized signatories
on the SunTrust bank account for purposes of energency, the
wei ght of the evidence in this case denonstrates that
Ms. Spivey has the requisite control over the financial affairs
of Spivey Utility. Her signature is necessary to bind the

conpany to bids and the conpany's CPA testified that she is the
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only menber of the Spivey famly with the requisite financi al
know edge to run the conpany.

84. Although Ms. Spivey does not directly negotiate
contracts and bids, she is involved in that process because only
she has the authority to bind the conpany. See Rule 38A-
20.005(3)(d)5. Finally, her testinony at hearing substantiates
her involvenent with all nmajor aspects of the business. See
Rul e 38A- 20.005(3)(d)6.

85. As to the second requirenent, the Departnent does not
di spute that Spivey Utility has conplied with all State

licensing requirenents. See generally Section 489.119

(establishing the requirements for engaging in contracting
t hrough a busi ness organi zation). The conpany was issued a
certificate of authority by the CILB and it has a qualifying
agent who is a registered or certified underground utility and
excavation contractor. Accordingly, consistent with the
testi nony of the Executive Director of the CILB, the undersigned
concludes that Spivey UWility has net all of the State
requi renents necessary for it to engage in underground utility
and excavation contracting.

86. Spivey Uility satisfies the requirenents in Rule 38A-

20. 005( 3) (d) 4.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOVWENDED that the Departnent issue a final
order which grants Spivey Uility's application for
certification as a mnority business enterprise.

DONE AND ENTERED this 18th day of March, 2002, in

Tal | ahassee, Leon County, Florida.

T. KENT WETHERELL, 11

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 18th day of March, 2002.

ENDNOTES

1/ There is no legitimate reason for this information to be
publicized and redacting it consistent with public policy. See
Section 119.07(3)(i), (t), (x), (z), (bb), (cc), (dd) (exenpting
soci al security nunmbers and bank account nunbers from di scl osure
under the Public Records Act in other contexts); CS/ SB 1588
(2002) and HB CY 1673 (2002) (proposed |egislation to exenpt
fromthe public records all social security nunbers in docunents
in the possession of governnent agencies); SB 1230 (2002) and HB
1675 (2002) (proposed legislation to exenpt fromthe public
records all bank account nunmbers in docunents in the possession
of governnment agencies). And Cf. CS/CS/ SB 668 (2002) and CS/ HB
1679 (2002) (proposing a study commission to review public
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policies inplicated by Internet access to public records which
contain sensitive personal information).

2/ See Section 120.57(1)(k) ("Al'l proceedi ngs conducted
pursuant to this subsection shall be de novo."); Capeletti
Bros., Inc. v. Dept. of CGeneral Servs., 432 So. 2d 1359, 1363
(Fla. 1st DCA 1983) (noting that the purpose of Section 120.57
hearings is "to give affected parties an opportunity to change
the ageny's mnd").

3/ The third sentence precludes underground utility and
excavation contractors frominstalling piping which is an
integral part of a fire protection systemas defined in Section
633. 021.

4/ 1t is unnecessary to determ ne whether the services
performed by Petitioner would qualify for the exenptions in
Section 489.503(14)(a) and (14)(b). Indeed, the record does not
refl ect whether the work perfornmed by Petitioner relates to the
cl asses of equipnment referred to in those paragraphs or whet her
Petitioner perforns work for custonmers of a conpany certified
under Chapter 364.

COPI ES FURNI SHED,

St ephen S. Godwi n, Esquire

Depart nent of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Ronald R Schwartz, Esquire
18045 Jorene Road
Odessa, Florida 33556

Mal | ory Roberts, General Counse
Departnment of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Cynt hi a Henderson, Secretary
Depart ment of Managenment Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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